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STATEMENT OF IDENTITY, INTEREST, AND AUTHORITY

Amici Curiae, Senator Mary Landrieu of Louisiana, U.S. Chamber of
Commerce, Louisiana Oil & Gas Association, Greater Houston Partnership,
Louisiana Association of Business & Industry, Mobile Area Chamber of
Commerce, Greater Shreveport Chamber of Commerce, Ruston Lincoln Chamber
of Commerce, Natchitoches Area Chamber of Commerce, Baton Rouge Area
Chamber of Commerce, Southern Crop Production Association, New Orleans
Chamber of Commerce, Mississippi Associated Builders & Contractors, Greater
Lafayette Chamber of Commerce, Ascension Chamber of Commerce, Greater
Iberia Chamber of Commerce, St. Tammany East and West Chambers of
Commerce, Plaguemines Association of Business and Industry, Thibodeaux
Chamber of Commerce, River Region Chamber of Commerce, Houma-Terrebonne
Chamber of Commerce, Bayou La Batre Area Chamber of Commerce, Harvey
Canal Industrial Association, Louisiana Association of Chambers of Commerce
Executives, Southwest Louisiana Chamber of Commerce, and Greater New
Orleans, Inc. submit this motion for leave to file an amicus brief pursuant to Fed.
R. App. P. 29. Appellants do not oppose the filing of this motion.

INTEREST OF AMICI
Amici curiae comprise a broad spectrum of individuals and organizations in

the Gulf Coast region and across the Nation who share a deep concern about the
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serious effects of the federal government’s moratorium on the Nation’s economy,
on the wide variety of industries impacted by the moratorium, on the State of
Louisiana, and on the entire Gulf Coast region. In particular, Senator Mary
Landrieu, the senior senator from the state of Louisiana and currently the Chair of
the Senate Small Business Committee and a member of the Appropriations and
Energy and Natural Resources Committees, is intensely interested in the welfare of
the great state of Louisiana.

Amici therefore join Plaintiffs-Appellees in respectfully requesting that the
Court deny the Government’s motion to stay the order by the district court
enjoining the Government from enforcing its blanket Moratorium, and uphold the
district court’s ruling. In support thereof, the Amici Curiae identified in Appendix
A respectfully seek leave to file this brief pursuant to Rule 29(a) of the Federal
Rules of Appellate Procedure.

REASONS WHY FILING AN AMICUS BRIEF IS DESIRABLE

Amici’s brief is relevant and desirable, see Fed. R. App. P. 29(b)(2), because
it presents argument and empirical evidence regarding the real-world effects of a
moratorium on drilling in the Gulf of Mexico on the local, regional, and national
economies. Because this brief would serve the “classic role” of “bring[ing]”
relevant matter to the attention of the Court that has not already been brought to its

attention by the parties,” amici’s motion should be granted. Fed. R. App. P. 29

DB1/65142938.1
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Advisory Comm. Note; Funbus Systems, Inc. v. Cal. Pub. Util. Comm’n, 801 F.2d
1120, 1124-25 (9th Cir. 1986)(citation omitted); see also Neonatology Assocs. V.
Commissioner, 293 F.3d 128, 132-33 (3d Cir. 2002)(Alito, J.)(discussing standards
for acceptance of amicus briefs). Amici here — organizations representing a wide
range of business interests offer the Court relevant data and information regarding
the real-life consequences of imposing a drilling moratorium. Amici will therefore
provide a distinct and relevant basis of the issues presented on appeal. Cf. In re
Heath, 331 B.R. 424, 430 (B.A.P. 9th Cir. 2005)(noting that, even under a different
Circuit’s “restrictive” approach, an amicus brief is accepted if “the amicus has
unigue information or perspective that can help the court.”).
CONCLUSION
For these reasons, amici respectfully request leave that the Court grants their

motion to file the attached amicus curiae brief.

Respectfully submitted,

By: /s/ R. Ted Cruz

R. Ted Cruz

MORGAN, LEWIS & BocKIus LLP
1000 Louisiana Street, Suite 4000
Houston, Texas 77002
713.890.5000 Telephone
713.890.5001 Facsimile
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STATEMENT OF IDENTITY, INTEREST, AND AUTHORITY

Amici curiae comprise a broad spectrum of individuals and organizations in
the Gulf Coast region and across the Nation who share a deep concern about the
serious effects of the federal government’s moratorium on the Nation’s economy,
on the wide variety of industries impacted by the moratorium, on the State of
Louisiana, and on the entire Gulf Coast region. In particular, Senator Mary
Landrieu, the senior senator from the state of Louisiana and currently the Chair of
the Senate Small Business Committee and a member of the Appropriations and
Energy and Natural Resources Committees, is intensely interested in the welfare of
the great state of Louisiana.

Amici therefore join Plaintiffs-Appellees in respectfully requesting that the
Court deny the Government’s motion to stay the order by the district court
enjoining the Government from enforcing its blanket Moratorium, and uphold the
district court’s ruling. In support thereof, the Amici Curiae identified in Appendix
A respectfully seek leave to file this brief pursuant to Rule 29(a) of the Federal

Rules of Appellate Procedure.
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INTRODUCTION AND SUMMARY OF ARGUMENT

The federal government’s rationale for imposing a blanket moratorium on
offshore drilling is deliberately opaque. But the consequences are painfully
obvious. On the heels of a global financial meltdown that has already left millions
of Americans jobless, the economic losses that will be inflicted by the moratorium
are nothing short of staggering. Every day the moratorium remains in effect, the
drilling rigs sit idle—forcing companies to choose between cancelling contracts or
moving to foreign waters (and taking jobs with them). Every day the moratorium
remains in effect, millions of dollars in wages are lost. And every day the
moratorium remains in effect, a way of life comes closer to disappearing.

Although the repercussions of the moratorium are national in scope,
nowhere are the hardships more apparent than in the Gulf Coast region. Recent
years have presented enormous challenges for the Gulf Coast. In addition to
Hurricanes Katrina and Rita, which devastated the region, inflicting tragic loss of
life and crippling economic harm, the Gulf Coast is dealing with the effects of the
Deepwater Horizon oil spill. On the backs of those tragedies, the drilling
moratorium—if allowed to go into effect—would present yet another catastrophic
event. The economic harm from arbitrarily shutting down a vital industry would

serve as an additional, completely unnecessary blow to the Gulf Coast citizens
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already struggling to overcome recent events.

To put it mildly, the Gulf Coast is heavily dependent on the oil-and-gas
industry. Given the nature of that industry, businesses ranging from drilling
companies to seismic data processing to offshore support are all closely
interconnected. A blow to one segment of the industry—such as the moratorium
on offshore drilling—thus has serious ripple effects on all of the others. If allowed
to go into effect, the moratorium will cost the region billions of dollars and tens of
thousands of jobs. As Louisiana Senator Mary Landrieu observed, the job loss
from the drilling moratorium would be akin to “closing 12 large motor vehicle
assembly plants in one state, all at once.” Letter from Mary Landrieu, U.S.
Senator, to Barack Obama, United States President, at 1 (June 11, 2010) (available
at http://landrieu.senate.gov/mediacenter/pressreleases/06-11-2010-1.cfm)
[hereinafter Letter to President Obama].

And those effects hardly stop with the oil-and-gas industry. Laid-off
workers struggle to pay their bills, spending less to make ends meet. That, in turn,
affects local retail and commercial establishments, as well as charitable and non-
profit institutions. Layoffs also mean an increased reliance on the unemployment
systems of the Gulf Coast States—which are already bearing a heavy financial

burden associated with the costs of the oil spill clean-up. As a result of the
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moratorium, the States’ financial obligations will skyrocket, even as their ability to
collect necessary tax revenues will plummet.

The Appellees—several companies involved in the vast network that
supports deepwater drilling—quickly recognized the devastating impact the
moratorium would bear on their businesses and moved the district court to enjoin
the government edict. The district court, noting its uneasiness with the veracity of
the report used to support the moratorium, granted the request for preliminary
injunction, finding the government’s decision to be arbitrary and capricious. After
unsuccessfully moving for a stay of the injunction in the district court, the
government has now sought relief from this Court in the form of a stay that would
re-impose the moratorium and, in turn, the harm to the Gulf Coast region.

In seeking a stay, the United States bears a heavy burden. It must show both
that it is likely to ultimately prevail in attacking the district court’s carefully
reasoned order enjoining the moratorium, and that the balance of factors directed
toward achieving equity favors a stay. The amici here will not revisit all elements
of the test for a stay, but will focus particularly on the public interest that will be
served in letting the district court’s interlocutory order stand, the irreparable harm
that will be suffered otherwise, and certain aspects related to the Government’s

likelihood of overturning the district court’s injunction.
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ARGUMENT

A.  The Public Interest Strongly Favors Denying The Stay And
Maintaining The Injunction

Unless the district court’s injunction stands, companies will be forced to take
steps that will cause a devastating ripple effect throughout the Gulf Coast
community, which has faced unprecedented hardships in the last several years,
including the immediate crisis of the ongoing oil spill. The oil spill has dealt yet
another blow to the fragile economies of the Gulf Coast.

The most far-reaching and devastating effects, however, will be suffered at
the hands of the federal government that imposed the moratorium. The oil and gas
industry provided the stabilizing force necessary to sustain the Louisiana economy
in the aftermath of Hurricanes Katrina and Rita, and is vital to the continued
viability of the Gulf Coast as it grapples with the continued effects of the recession
and the oil spill. The moratorium essentially cuts the legs from under Gulf Coast
communities which are struggling to survive.

1. Like a series of catastrophic aftershocks, the harm inflicted

upon the drilling industry by the moratorium will
necessarily ripple through its various satellite industries

The oil and gas industry is central to life in the Gulf Coast region. A 2007
study shows that, in Louisiana alone, the total economic impact of the oil and gas

industry exceeded $70 billion. Press Release, La. Mid-Continent Oil & Gas Ass’n,
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Oil Industry Impact on LA Tops $70 Billion, at 1 (Sept. 10, 2007) (available at
www.Imoga.com/LMOGA%20economic$20study$2007.pdf). The same study
notes that the industry supports 320,000 direct and indirect jobs, accounting for
$12.7 billion in household earnings—15.4 percent of the total earnings in
Louisiana. Id. Jobs in the oil and gas industry provide wages that far outpace
manufacturing jobs," making the industry an even more precious employment
source in the Gulf Coast. And, because each upstream oil and gas job supports
roughly four other jobs, the economies of the Gulf Coast States simply cannot
afford a blanket stoppage of all deepwater drilling activities. See La. Mid-
Continent Oil & Gas Ass’n, Impacts of President Obama’s Halting Work on 33
Exploratory Wells in the Deepwater Gulf of Mexico, at 1 (May 28, 2010)
(available at http://www.Imoga.com/Economic%20Impacts%200f%20Gulf
%20Moratorium.pdf) [hereinafter LMOGA, Impacts].

Port Fourchon, the southernmost port in Louisiana, is a prime example of the
importance of the oil and gas industry in general—and deepwater drilling
specifically—to the Gulf Coast. In 2009, Port Fourchon served as the primary

support base for more than 90 percent of existing deepwater projects in the Gulf of

! Refinery wages are 59 percent higher than average manufacturing wages while exploration and
production wages are 83 percent higher than average manufacturing wages. LMOGA Press
Release, supra, at 2.

5
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Mexico. Jim Redden, Port Fourchon Thrives Despite the Economy, OFFSHORE
MaGc. (Mar. 1, 2009), http://www.offshore-mag.com/index/article-display/
357201/articles/offshore/supplements/port-of-fourchon/articles/port-fourchon-
thrives-despite-the-economy.html. In early 2009, the MMS listed 59 “pending”
deepwater projects in the Gulf of Mexico, in addition to the 33 wells then being
drilled in deepwater and the 135 deepwater fields already developed — all of which
were being serviced through Port Fourchon. Id. By focusing heavily on deepwater
projects, Port Fourchon flourished in the midst of a recession, with a daily traffic
count in January 2009 13 percent higher than in January 2008. Id. The economic
success in turn attracted companies to the Port, and by March 2009, Port Fourchon
supported more than 250 operators and service and supply companies. Id. The
blanket moratorium will have a crippling effect on Port Fourchon’s operations—
stifling a segment of the coastal economy that is creating jobs in this tough
economic environment.

As Port Fourchon demonstrates, the effects of the blanket moratorium—
devastating as they are on the deepwater drilling companies targeted by the
moratorium—are much more far reaching than that. The moratorium affects
businesses occupying the various strata of “satellite” industries which support—

and are supported by—the drilling community. These include companies that
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provide catering, welding, and maintenance services, as well as companies that
provide raw materials to these entities. As noted by one commentator, “[t]his is
not just about big oil.... It’s about service companies — suppliers of equipment,
valves, cement. These are not always massive firms.” See Tom Sawyer, et al.,
Economic Worries Grow With Oil Spill, ENG’G NEws-REC. (June 14, 2010), at 12
(attached hereto as Exhibit A). If the rigs are not working, there is no need for
them to be maintained or serviced—so many of these satellite service and supply
companies sit idle. And “[i]f they’re not working, they feel [the] economic pain.”
Id.

To underscore the point, the National Ocean Industries Association
(“NOIA”) described the impact of the moratorium on its diverse member
companies. Press Release, Nat’l Ocean Indus. Ass’n, NOIA Member Companies
Feel Impacts of Drilling Moratorium, Applauds Landrieu’s Efforts to Save Jobs
(June 11, 2010), available at http://www.noia.org/website /article.asp?id=38566.
One NOIA member, a manufacturer of subsea equipment, indicated that it may
have to lay off workers given the lack of demand for its equipment. Id. It also
indicated that it faces the prospect of reducing its engineering jobs in Houston if it
cannot “refocus” them overseas. 1d. Either way, it will yield a net domestic job

loss.
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Another Gulf Coast-based NOIA member—a privately held communications
company with offices in Houston, New Orleans, and Lafayette—stated that it will
be forced to redeploy personnel to different regions or reduce its workforce. Id.
Even a privately-owned international survey company headquartered in Lafayette,
Louisiana will likely not escape the effects of the moratorium, recently announcing
that it expects to lay off nearly a dozen employees and turn away several more
expected to join the company in the coming months. Id. While these companies,
and dozens of others like them, may perhaps remain viable, it will be by the barest
of margins and with the knowledge that they may never be compensated for the
harm suffered.

Further exacerbating the problem is the fact that many companies are opting
to exercise their force majeure clauses. See, e.g., Press Release, Cobalt Int’l
Energy, Inc. Announces Force Majeure Notification on Drill Rig (June 1, 2010)
(available  at  http://ir.cobaltintl.com/phoenix.zhtml?¢=231838&p=irol-news
Article_print&ID=1 432761). The cancellation of these contracts, often worth
millions of dollars, can have costly ramifications which inevitably trickle down to
the satellite industries. When drilling contracts are cancelled, there is little need
for the various sub-contracts for the goods and services that typically support the

main contract.  Many companies, unable to withstand the uncertainty of the
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moratorium, may be forced to change their business models or close their doors
altogether.

Financial analysts are predicting that if the moratorium remains in place,
deepwater drilling in the Gulf of Mexico may not return for another eighteen
months to four years. MORGAN STANLEY, GLOBAL OIL SERVICES AND DRILLING
EQUIPMENT: REVIEWING ESTIMATES AND TARGETS ASSUMING 18-MONTH GoM
DRILLING MORATORIUM 4-5 (Ole Slorer, et al. eds., June 1, 2010) (attached hereto
as Exhibit B). That prediction accounts for the reality that these drilling rigs,
which can be leased for between $250,000 and $500,000 per day, will not remain
idle long. LMOGA, Impacts, supra, at 1. Instead, these rigs are likely to move out
of the Gulf of Mexico, as companies dissolve their lease contracts in reaction to the
moratorium. See David Hammer, Rig Support Crews Feel Left in the Lurch; $100
million fund ignores estimated 24,000 jobs, TIMES-PICAYUNE, June 18, 2010,
http://www.nola.com /news/t-p/frontpage/index.ssf?/base/news-14/127684267114
8750.xml&coll=1. And once a rig moves, it will stay in its new location until its
new multi-year contract is fulfilled. See Tom Zeller, Jr., No Oil is a Problem, Too,
N.Y. TimES, June 18, 2010, http://www.nytimes.com/2010/06/18/business
/18rig.html?scp=2& sq=&st=nyt [hereinafter Zeller, No Qil].

Companies for which relocation is not an option will be unable to wait
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around wondering when (and if) deepwater drilling can resume in the Gulf of
Mexico. Consequently, they will be forced to downsize their workforces to adjust
for the decreased demand for goods and services. See, e.g., Feature, US Senator
Asks Obama to Lift Drilling Ban, INT’L OIL DAILY, June 14, 2010,
http://www.energyintel.com/DocumentDetail.asp?Try=Yes&document_id=674126
&publication_id=31 (attached hereto as Exhibit C) (noting that one builder of
offshore support vessels issued statement regarding its “uncertain future” and the
fact that it “had no choice but to downsize our company”). Alternatively, they may
be forced to restructure their operations or dissolve entirely. Whichever option
they choose will have grave consequences for other aspects of life in the Gulf
Coast.

2. The ripple effect of the moratorium’s economic devastation

will not stop with the oil and gas related-industries, but
reverberate through all aspects of Gulf Coast life

The effects of the moratorium reach even farther than the drilling industry
and its satellite companies. As the rigs and supporting vessels stand idle or are
deployed to other waters, employees will find themselves faced with grim
employment prospects. It is estimated that each idle platform affected by the
moratorium puts as many as 1,400 jobs at risk. See LMOGA, Impacts, supra, at 1;
Editorial, A Second Oil Disaster, WALL ST. J., June 9, 2010, http://online.wsj.com/

article/SB10001424052748703303904575293063057023350.htmI?KEYWORDS=
10
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a+second+oil+disaster [hereinafter A Second Oil Disaster] (citing the Louisiana
Mid-Continent Oil and Gas Association). Assuming an average wage of $1,804
per week, that translates into roughly $330 million in lost wages per month for the
33 rigs that have been forced to cease drilling operations. See LMOGA, Impacts,
supra, at 1; A Second Qil Disaster, supra.

As one commentator aptly noted, “[t]hat’s money that won’t be spent in
local economies.” See id. Employees, who find themselves jobless and with no
source of income, will curtail their spending habits. This includes “spending less
at the grocery store and movie theater down the street,” thereby affecting the
revenues of local business wholly unaffiliated with the drilling community. See
Jeff Moore, Industry on Edge, DAILY ADVERTISER, June 6, 2010, http://www.the
advertiser.com/article/20100606/NEWS18/6060335/Industry-on-edge.  Affected
employees may even find themselves unable to “pay their modest mortgages,
doctor bills, and children’s tuitions.” See Zeller, No Oil, supra, at B1. And,
inevitably, charitable donations and support for local non-profit institutions—vital
bulwarks in challenging economic times—will necessarily plummet.

Further compounding the problem, of course, is the lack of available
employment opportunities due to the national recession, as well as the fact that it is

unlikely that laid-off workers will find alternate jobs for which they are qualified.
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Even if they are able to find new jobs, it is likely that such jobs will pay a great
deal less. See id. Their debts will mount as their ability to pay diminishes, thereby
pushing these communities into a “double dip” recession.

Moreover, the loss of wages will put a severe burden on the resources of
state governments, which are already struggling with clean-up costs resulting from
the spill. Id. As noted in the amicus brief filed by Governor Jindal and the State of
Louisiana, the loss of jobs resulting from the moratorium will strain the State’s
already scarce unemployment resources. (Dkt. 66 at 4.) Moreover, it will affect
the ability of States to collect necessary tax revenues. See Presentation, Potential
Economic Impact of the Oil Spill, Greater New Orleans, Inc., Reg’l Econ. Alliance,
at 7 (June 21, 2010) [hereinafter GNO, Inc. Presentation], (available at
http://gnoinc.org/news-events/key-information-on-gulf-oil-spill) (noting that lost
tax revenue at the state and parish level would accrue at a rate of $8 million to $15
million per month, “and could surpass $700 million”); see also A Second Oil
Disaster, supra, (noting that “the moratorium will cost the federal government in
2011 some $120 million to $150 million in lost royalty payments and $300 million
to $500 million in lost corporate taxes”).

For example, the long-term suspension of drilling operations will

significantly decrease the amount of traffic on Louisiana Highway 1—a gateway to

12
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drilling launch points—thus impacting the amount of tolls collected on that
highway. See LMOGA, Impacts, supra, at 3. It is estimated that the State of
Louisiana would suffer a $39 million loss of revenue from such tolls, which would
otherwise go directly to retiring bond debt. See id.; GNO, Inc. Presentation, supra,
at 9. “[I]f those tolls are lost, the state of Louisiana ... will have to pay to retire
that debt, meaning loss of funding for some other programs in the state’s budget.”
LMOGA, Impacts, supra, at 3.

Absent relief from the moratorium, the employment situation will only
worsen. All indicators point to the moratorium lasting well into 2011, if not
beyond. See Tom Zeller, Jr., Fear grips oil rig communities; Moratorium
threatens jobs of those who depend on deepwater drilling, INT’L HERALD TRIB.,
June 19, 2010. In Louisiana alone, “the drilling suspension is expected to result in
the loss of between 3,000 to 6,000 jobs in the first two to three weeks; 10,000 jobs
within a few months; and some 20,000 existing and potential new jobs if the
federal panel takes longer than six months to do their reviews and write their
reports.” Letter from Mary Landrieu, U.S. Senator, to William K. Reilly,
Chairman, Nat’l Comm. on the BP Deepwater Horizon Oil Spill & Offshore
Drilling, at 2 (June 23, 2010) (available at http://landrieu.senate.gov/mediacenter/

pressreleases/06-23-2010-2.cfm). That would be akin to “closing 12 large motor

13
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vehicle assembly plants in one state, all at once.” Letter to President Obama,
supra, at 1.

If one magnifies that impact across the remaining Gulf Coast states,
including Texas, the havoc it could wreak on these communities is almost
unfathomable. See T. Zeller, Fear, supra (“Just as the demise of auto plants and
steel mills in the Upper Midwest devastated entire towns, an extended drilling ban
could ... have a similar effect in the Gulf Coast.”) (citing report by Raymond
James & Associates). One estimate indicates that local payrolls in the Gulf Coast
Region could be reduced by nearly $2 billion. Letter from various U.S.
Congressmen to Ken Salazar, U.S. Secretary of the Interior, at 1 (June 24, 2010)
(available at http://www.house.gov/apps/list/press/tx08_brady/ltr 2010 06 24 to
_salazar.pdf). And for the most part, these numbers only reflect the impacted jobs
on the rigs and their direct service entities. They do not necessarily account for the
rings of satellite industries that depend on those drilling operations.

Nor do they account for the more human toll that the moratorium has already
taken on residents of the Gulf Coast. According to some, the moratorium “is ...
ending our lives as far as the way we live. It’s really that scary.” See Zeller, No
Oil, supra, at B1. To them, the moratorium is more than an economic disaster—as

bad as that is. It is an attack on their way of life, their families, and their future.

14
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As one worker who fears that impending layoffs will prevent him from sending his
son to college in the fall put it, “[i]Jt’s a shame that | have to tell my 18-year-old
son that he might have to help his daddy buy groceries.” Id.

B. The Threatened Injury To Companies Along The Gulf Coast Is

Irreparable And Heavily Outweighs Any Harm To The
Government From Lifting The Moratorium

As the devastating ripple effects of the moratorium demonstrate, there can
be little real question that the federal government failed to conduct the statutorily-
required balancing of costs and benefits (across a broad range of factors) before
imposing the moratorium. Indeed, despite its immense breadth—covering virtually
all drilling operations, many of which bear no rational connection or commonality
with Deepwater Horizon—there is scant justification or factual support in the
administrative record for the moratorium. The district court therefore had little
difficulty concluding that the companies that brought this action would suffer
irreparable harm without an order enjoining the moratorium—and that the harm
would far outweigh any that the Government might suffer if the moratorium were
lifted. That conclusion is correct, and amici will not re-argue it here.

One point, however, merits further mention. The Government argues that to
satisfy the irreparable harm requirement, the companies are required to present
concrete evidence that the network of deepwater service vendors and suppliers will

altogether collapse because of the moratorium. (Mot. to Stay 18-19.) But harm
15
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need not be fatal to be irreparable. See, e.g., Ross-Simons of Warwick, Inc. v.
Baccarat, Inc., 102 F.3d 12, 18 (1st Cir. 1996) (“To establish irreparable harm,
however, a plaintiff need not demonstrate that the denial of injunctive relief will be
fatal to its business.”). The fact that a company or an industry segment may find a
way to stave off bankruptcy does not make the harm suffered reparable or make an
Injunction any less proper.

The Government’s argument also ignores that the citizen-suit provision that
authorizes this litigation provides only an avenue for injunctive relief—and this
Court has held that there is no private right of action for damages under the Outer
Continental Shelf Lands Act (“OCSLA”). See Wentz v. Kerr-McGee Corp., 784
F.2d 699, 701 (5th Cir. 1986). Certainly the Government has not conceded that it
will provide restitution for the economic injury resulting from the moratorium.
Indeed, the government can be expected to litigate vigorously against any attempts
to recoup the losses caused by the moratorium and, to say the least, recovery from
the federal government—aided by a host of legal doctrines that insulate the public
from litigation exposure—is far from certain. The moratorium thus threatens to
inflict injuries without providing any clear avenue for compensation. That is
exactly the type of irreparable harm against which preliminary injunctions are

designed to protect.

16
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C. The Government Is Not Likely To Succeed In Defending The
Moratorium On The Merits

One need not be expert in administrative law to recognize that the actions
taken by the agencies here in implementing the moratorium are the very definition
of “arbitrary and capricious” under the Administrative Procedure Act. But more is
at stake in the resolution of the issue than procedural niceties. Businesses small
and large depend upon the government adhering to the rule of law. Without that
adherence, businesses have a more difficult time ordering their affairs—and the
government’s failure to conduct evidence-based decision-making makes it more
likely that it will err in whatever decision it does make. Allowing the government
to engage in slipshod regulatory action in a heavily politicized environment will
only invite further abuse.

Although an agency is afforded some deference in its decision-making
processes, its actions may be set aside if they are “arbitrary, capricious, an abuse of
discretion, or otherwise not in accordance with the law.” See 5 U.S.C. 8
706(2)(A); Citizens to Preserve Overton Park, Inc. v. Volpe, 401 U.S. 402, 414
(1971) (internal quotations omitted). Under that standard, the reviewing court
must consider whether the agency’s action “was based on a consideration of the
relevant factors and whether there has been a clear error of judgment.” Id. at 416.

The agency must have weighed the relevant data, articulated “an explanation of the

17
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basis for its decision,” and demonstrated “a rational connection between the facts
found and the choice made.” Bowen v. Am. Hosp. Ass’n, 476 U.S. 610, 626 (1986)
(internal quotations and citations omitted); see also Motor Vehicle Mfrs. Ass’n v.
State Farm Mut. Auto Ins. Co., 463 U.S. 29, 43 (1983). Absent this, the agency’s
action must be set aside.

In crafting OCSLA, Congress intended the Department of the Interior and
the Mineral Management Service (together, “the agencies”) to adopt a balanced
approach in all of their decision-making—an approach that must appropriately
weigh, among other things, the economic and social impacts resulting from
decisions related to deepwater leases, as well as environmental and other concerns.
See generally 43 U.S.C. 8 1344 (discussing “economic and social values” to be
incorporated in decision-making; “equitable sharing of developmental benefits and
environmental risks”; “the relative needs of regional and national energy
markets”).  Nothing in OCSLA exempts decisions regarding suspension of
operations from this carefully crafted scheme.

It is particularly offensive to the rule of law that the agencies have failed to
articulate any reason for suspending all drilling in the Gulf of Mexico, even in the
face of multiple successful inspections. After the Deepwater Horizon incident,

twenty-nine of the thirty-three drilling rigs passed inspection. Yet there is no
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explanation in the administrative record for why operations at those sites remain
suspended, despite satisfying every legal standard. There is no effort to balance
any perceived benefits from imposing the moratorium on rigs that have passed
Inspection against the enormous economic costs that the moratorium will visit on
Gulf Coast communities. The rule of law requires more.

The Administrative Procedure Act recognizes as much and requires that
agency decisions bear a rational connection to the facts found. OCSLA requires
deliberate decision making, assessing objective data to prevent real—as opposed to
merely political—harm. Congress’s purpose in requiring this careful consideration
of the facts by governmental agencies becomes readily apparent when considering
the devastation that these agencies can cause to an entire region with the stroke of a
pen. The government’s decision to impose the moratorium did not meet this legal
standard, nor does its application for a stay in this Court meet the rigorous criteria
required to obtain extraordinary relief.

CONCLUSION

For the foregoing reasons, the Government’s request for a stay should be

denied, and the district court’s entry of a preliminary injunction should remain in

effect.
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